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MEMORANDUM.

Defendant gppeds by delayed leave granted his sentence for his plea-based conviction of
criminal sexua conduct in the second degree, MCL 750.520c(1)(a); MSA 28.783(3)(1)(a). We
affirm. This gpped isbeing decided without ord argument pursuant to MCR 7.214(E).

Defendant pleaded guilty to one count of crimina sexua conduct in the second degree in
exchange for dismissa of charges of crimind sexud conduct in the firs degree and habitud offender,
second offense. At sentencing, defendant objected to the scoring of Offense Variable (OV) 12,
penetrations, at fifty points. Defendant denied that any type of penetration had occurred, and
maintained that the OV should be scored a zero points. The court denied the chdlenge finding that
aufficient evidence existed to score OV 12 a fifty points. The court sentenced defendant to five to
fifteen years in prison, with credit for 128 days. The minimum term was within the guidelines as
caculated by the court.

Defendant argues that the trial court abused its discretion by scoring OV 12 at fifty points
because the evidence which supported the scoring was disputed and the trid court failed to resolve the
dispute. We disagree and affirm.  Application of the sentencing guiddines states a cognizable clam on
goped only where: (1) afactua predicate is wholly unsupported, (2) afactud predicate iswholly fase,
and (3) the sentence is disproportionate. An gppellate court is not to interpret the guideines or to
rescore the offense and prior record variables to determine if they were correctly gpplied. People v
Mitchell, 454 Mich 145, 177-178; 560 NW2d 600 (1997). Here, defendant challenged the truth of
the factud predicate, i.e., the occurrence of two or more crimind sexua penetrations, on which OV 12
was scored at fifty points. The tria court resolved the chalenge by finding that evidence existed to
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support the scoring of OV 12 a fifty points. That evidence consisted of the victim's testimony a the
preiminary examination. The trid court resolved the chdlenge as required. MCR 6.425(D)(3).
Defendant’s five-year minimum term was within the guiddines, and thus is presumed to be
proportionate. People v Hogan, 225 Mich App 431, 437; 571 NW2d 737 (1997). Defendant does
not state a cognizable clam. Mitchell, supra.

Affirmed.
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